NEW YORK WORKERS' COMPENSATION ALLIANCE
2011/2012 LEGISLATIVE AGENDA

A.  SUMMARY OF LEGISLATIVE AGENDA

The New York Workers’ Compensation Alliance recagsi that benefits and due
process for injured workers in the workers’ compgios system are governed not only
by statute, but also by regulation and administeairocedures. Our 2011 Legislative
Agenda focuses primarily on statutory amendmentsalso identifies areas in need of
additional regulation.

Our legislative priorities are

1. Restoring the safety net for permanently partially disablextkers.
We support
a. S00728 - the Social Security Presumption Bill;

b. Amending WCL Section 15(3)(v) to prevent disanation against
immigrant workers;

C. Amending WCL Section 35(3) to reduce the thr&bshar Safety
Net consideration from an 80% loss of wage earnagacity to a
50% loss of wage earning capacity;

d. Adopting guidelines for the determination ofdad wage earning
capacity that are fair to injured workers.

2. Preservingthe right to due process for injured workers.
We support
a. A1817 - the Right to a Hearing Bill;
b. S04112 - the Reporter Bill;

C. Amending WCL Section 24 to provide for attornésmss in cases
involving medical treatment;

d. Amending WCL Sections 23 and 24 to provide e provision of
attorney fees to claimant attorneys in connectigh appeals to
the Appellate Division;



Amending WCL Section 162 to extend the time &donr filing
WTC-12 registration forms;

Enacting regulations that prohibit unfetteredss-examination of
injured workers and health care providers in theeabe of
contrary evidence submitted by the employer oriearr

We oppose

a.

A5923/S4176 — requiring injured workers to regpto insurance
carrier questionnaires.

Protecting the right to appropriate medical treatment for iegiworkers.

We support
a. A6294/S3746 - the Medical Treatment Guidelinegdactivity

Bill;

A01972/S3056 - expanding the availability of meaticare for
psychological injury and disability by authorizitrgatment by
certified social workers;

Withdrawal and re-evaluation of all current M=diTreatment
Guidelines regulations and process;

Enacting regulations that govern employer amderarelationships
with diagnostic test networks, notice of such relathips, quality
care standards, and provision of diagnostic tgxirts;

Enacting regulations that govern the Board’saisepartial
specialists, guaranteeing the impartiality of ssphcialists and
providing oversight.

Repairing gaps in the law.

We support
a. A00186 - a cost-of-living adjustment for pernmathetotally

disabled workers and dependents in death cases;



b. Amending WCL Sections 15(3)(w) and 15(6) to hamine the
effective dates of the caps on permanent partsaldlity benefits
and increased benefit rates;

C. Amending WCL Section 15(6) to index the minimbemefit rate;

d. Amending WCL Section 16(4)(b) to increase noahej@ncy
awards to $100,000 and indexing same;

e. Amending WCL Section 15(6)(a)(4) to prohibitwetion in the
state average weekly wage for purposes of the Weirke
Compensation Law;

f. Amending WCL Section 204 to increase the maxmrate for
NYS Disability Benefits from $170 per week to $50€ week;

g. Amending VFBL Sections 8 through 11 to increthserates for
Volunteer Firefighter Benefit Law claims to corresg to the
maximum workers’ compensation benefit rate, asxede

h. Amending WCL Section 27 to include self-insuesdployers and
the State Insurance Fund in addition to privaterasce carriers;

I. Amending WCL Section 29 to provide employers aadiers with
a lien on the portion of third-party recoveriesresponding to
workers’ compensation benefits;

J- Adopting regulations governing “independent noadli
examinations,” delineating permissible relationsHietween
medical consultants, IME vendors, and carriergl#isthing data
tracking for the reports of such physicians, amdngthening and
clarifying existing regulations regarding IME examations and
reports.

B. DESCRIPTION OF LEGISLATION

1. SAFETY NET LEGISLATION

a. S00728 - the Social Security Presumption Bill

Many workers who apply for workers’ compensationdfés also apply for
Social Security Disability benefits. The processdiby the Social Security
Administration is more objective, impartial, anetbugh than that used by the Workers’
Compensation Board. If the Social Security Adntmaison awards benefits, it has
determined that the worker has a significant medinopairment and that he or she is



unable to perform any substantial gainful actiwitymployment in the local or regional
economy.

A worker who meets the stringent standard to rec8iocial Security Disability
benefits is not employable in any meaningful waliioht means he or she is totally
disabled. The workers’ compensation system speowisiderable resources adjudicating
the question of whether injured workers are “tgtadlr “partially” disabled. Countless
hours are devoted to taking medical testimony @ifisue, providing a market for
insurance company medical consultants and othgatibn-based vendors, while
delaying and denying justice for injured workers.

The WCA supports S00728, which would replace ikigation system with a
presumption that a worker who is approved for Sd&egurity Disability benefits is
totally disabled for workers’ compensation purposes

b. Amending WCL Section 15(3)(v) to prevent disdriation against
immigrant workers

Workers’ Compensation Law Section 15(3)(v) prosideucial protection for
some of the most seriously injured workers. UnHeyr statute, workers who lose more
than 50% of the use of an extremity (arm, leg, hanfdot) and who would ordinarily be
deprived of wage replacement benefits beyond titetsiry “schedule loss” award are
potentially entitled to additional compensation.okder to be eligible for such additional
benefits, the worker must “participate in a bogogdraved rehabilitation program; or
shall have demonstrated cooperation with efforisstitute such a board approved
program and shall have been determined by the burrth be a feasible candidate for
rehabilitation.”

In Matter of Ramroop v Flexo-Craft Print, In@¢1 NY3d 160, 866 NYS2d 586,
896 NE2d 69 (2008), the Court of Appeals upheldBbard’s determination that injured
workers who are precluded from participating intdoapproved rehabilitation programs
by virtue of their immigration status are not dattto benefits under Section 15(3)(v),
notwithstanding the provisions of Workers’ Compeéimsalaw Section 17, which
provides that “compensation under this chapteliémanot residents or about to become
nonresidents of the United States or Canada, Badhe same in amount as provided for
residents.” The Ramroagecision effectively provides unequal compensabiased on
immigration status, in direct contradiction of h&pose of the Workers’ Compensation
Law, which is intended to protect and compensgteed workers. Moreover, the very
workers most likely to be maimed by industrial maehy, and most in need of the
protection offered by WCL Section 15(3)(v), aredb@xcluded from coverage under this
decision.

The WCA supports an amendment to WCL Section 188 overrule the
Ramroopdecision and provide proper and adequate compendat severely injured
workers, regardless of immigration status.



C. Amending WCL Section 35(3) to reduce the thré&shmr Safety Net
consideration from an 80% loss of wage earning@apt a 50% loss of
wage earning capacity.

The 2007 amendments to the Workers’ Compensatwniimposed time limits
on permanent partial disability benefits. Priothiese reforms, workers who were
permanently partially disabled from work could reeebenefits for the duration of their
disability, unencumbered by artificial time restions. The 2007 legislation also
provided a “safety net” for workers who sufferedrenthan an 80% loss of wage earning
capacity. Under the safety net provisions, withmme year of his or her benefits being
exhausted, the injured worker may apply to the Bdar re-classification as industrially
totally disabled, showing “extreme hardship.”

To date, the Board has yet to issue any meaniggidance regarding the
evaluation of loss of wage earning capacity. Assallt, the workers’ compensation
system continues to rely on medical impairment rieitgations based on the 1996
Workers’ Compensation Board Medical Guidelines,chidivide disability into “mild”
(25%), “moderate” (50%), “marked” (75%) and “tot4l'00%). Under this regime, it is
unlikely that any injured worker will reach the 81B6eshold for safety net eligibility.
Moreover, many workers who are deemed “50% disdhlader the present system are
not employable in a meaningful fashion. New Yot&t& Department of Labor statistics
demonstrate that most workers who are found toelbmanently partially disabled with at
least a 50% disability do not return to work in aapacity, and other evidence indicates
that most of such workers qualify for Social Setyudisability benefits due to
unemployability. It is therefore clear that thé&/8threshold is too high to provide
meaningful protection to workers whose benefitd laal terminated through the 2007
caps on permanent partial disability benefits.

The WCA supports an amendment to WCL Section 38bwiould create

eligibility for the safety nets with a finding of%% loss of wage earning capacity.

d. Adopting guidelines for the determination ofdad wage earning capacity
that are fair to injured workers.

The 2007 amendments to the Workers’ Compensaticieated a group of
Task Forces in the New York State Insurance Depantitihat were assigned the
responsibility of recommending a way to refocuswloekers’ compensation system on
awarding benefits for loss of wage earning capaoiby medical disability. The present
system makes awards in an inequitable fashion basededical impairment as opposed
to loss of earning power. For example, while aldayer and an accountant with
identical back injuries may have identical mediogbairments, the impact on their
ability to earn a living will be dramatically diffent. Under the existing system,
however, their “disability” is the same.



In 2010, the Insurance Department issued a regetadng an inability to reach
consensus on a method of calculating loss of wagarey capacity and referring the
matter to the Workers’ Compensation Board for ferttonsideration. Meanwhile,
workers are unable to pursue classifications afina@ent disability because there is no
guidance on how to determine their loss of wagaiegrcapacity due to the compensable
injuries.

The WCA calls on the Workers’ Compensation Boardraate and implement
guidelines that will restore the focus of the systen compensating injured workers for
loss of wage earning capacity. The WCA also aatishe Board to make substantial use
of the safety net provisions of the 2007 statusonendments that relieve permanently
disabled workers from the caps on their benefitd, ta expand consideration of
industrial total disability, as intended by the Istgture when it specifically incorporated
that provision in the 2007 amendments.

2. DUE PROCESS LEGISLATION

a. A1817- the Right to a Hearing Bill

Over the past decade, the Workers’ CompensationdBtas increasingly denied
injured workers their right to a hearing before arkérs’ Compensation Law Judge,
despite a provision of the Workers’ Compensatiow taat guarantees that right. The
Board has issued “desk decisions” by non-judiciahi8l employees that decide legal
issues, expanded the use of “conciliation,” a pgede which cases are decided without a
formal hearing and without a stenographic recond, laas increasingly denied
applications for hearings filed by claimants anldeotparties to workers’ compensation
claims.

It is clear that the legal protection for the righta hearing must be strengthened
in order to prevent the further denial of the duscpss rights of injured workers.
A11337 would require the Board to schedule a hgasihere a request is filed together
with substantiating evidence, thus limiting the Bbs increasing administrative denial of
the basic due process right to a hearing.

The WCA supports A1817.

b. S04112 - the Reporter Bill

For decades, hearings at the Workers’ CompensBtiand have been recorded
by court reporters, or stenographers. Stenograpbarding — which is what is used in
civil and criminal cases throughout the State ofvN&rk — provides a reliable, accurate
means of recording judicial proceedings and taatitnony.



The Workers’ Compensation Board has suggestedthat reporters can be
replaced with electronic recording equipment. WA@A supports the stenographic
recording of hearings by court reporters, and oppdlse use of electronic recording
equipment. The Workers’ Compensation Board hagestgd that it may try to exploit a
potential loophole in the law, which already regsithat hearings be “transcribed” by
reporters, by taking the position that a court regganay not be necessary to “record” the
hearing.

The WCA supports S04112, which would require hemito be “recorded and

transcribed” by court reporters, thus closing tbagphole.

C. Amending WCL Section 24 to provide for attornésss in cases
involving medical treatment

For injured workers, access to benefits in an asiregly complex workers’
compensation system depends largely on the aVidtyatii representation. Within the
system, claimant attorney fees are awarded by thek&s’ Compensation Board as a
lien on the awards made by the Board. “Medicay/balaims, in which no indemnity
benefits are payable because there is no wagetdsshedule loss” award due, are the
largest category of claims in which workers lagiresentation. This shortfall is due to
the Board’s interpretation of its authority unde€WSection 24 to consider only the
value of indemnity benefits as part of an “awahd to limit attorney fees to cases in
which an indemnity award is entered.

This approach is both archaic and deprives injwerkers of access to benefits
by depriving them of representation that would othge be available. In 2010, the value
of medical benefits paid in workers’ compensatit@ines exceeded the value of
indemnity benefits paid — yet the value of medtmaefits was wholly excluded from
consideration by the Board in awarding attorneg fee

The New York State Department of Labor, in its Répbdthe Commissioner on
Return to Work, recommended that the Board proeaapensation to attorneys in
medical only cases. The Commissioner observedltbedack of representation deprives
injured workers of needed benefits and disadvasttdgem in the system.

The WCA supports an amendment to WCL Section 2éwbald permit and
encourage the Workers’ Compensation Board to cendliet value of medical benefits in
workers’ compensation cases and to award clainttrhay fees in connection
therewith.



d. Amending WCL Sections 23 and 24 to provide far provision of
attorney fees to claimant attorneys in connectigh appeals to the
Appellate Division

Workers’ Compensation Law Section 24 provides ¢helaimant’s attorney in a
workers’ compensation case may only be paid forasgntation before the Workers’
Compensation Board when the Board awards a feehanguch fee is a lien on the
award. The attorney may not charge or receive a@if@ctly. Pursuant to WCL Section
23, appeals from decisions of the Workers’ Compms&oard are heard by the
Supreme Court, Appellate Division, Third Judiciaartment.

Although the Third Department hears appeals in exs’kcompensation matters,
representation in connection with such appealstisepresentation before the Board. In
a letter dated November 22, 2010, the Chair oitoekers’ Compensation Board
implied that the Board may be of the opinion thaéiains jurisdiction over attorney
compensation related to matters pending befor&ppellate Division. While those
matters are concerned with workers’ compensatisueis, they are by definition not
before the Board (from whose decision the appealtalen), but rather are before the
Court.

The ambiguity created by the Board’s assertionobéptial jurisdiction over
attorney fees in appeals to the Appellate Divigiaa had a chilling effect on the ability
of injured workers to pursue appeals from the Bsaddcisions. Attorneys in such
matters must either prosecute appeatsbono, or reject the Board’s apparent
interpretation of the statute and charge a febdartjured worker — many of whom can
ill afford the cost of an appeal. Insurance castibowever, suffer no such disadvantage,
creating and perpetuating unequal access to justiaejured workers..

The WCA supports an amendment to WCL Sections g8drthat would clarify
the Board’s jurisdiction over attorney fees in agdpéo the Appellate Division and the
Court of Appeals and provide for payment to claitratorneys in such matters.

e. Amending WCL Section 162 to extend the time &donr fiing WTC-12
reqgistration forms

The September Mattacks killed thousands of New York workers amjdried
tens of thousands of workers who heroically pgstited in rescue, recovery and clean-up
activities. In August, 2006 the Legislature adéeticle 8-A to the Workers’
Compensation Law. Article 8-A permits those whdipgated in rescue, recovery and
clean-up operations to file a WTC-12 registratiomf. The deadline to file a WTC-12
form expired on September 11, 2010.

The WCA, labor unions, and other organizations pinatect the rights of injured
workers have made extensive efforts to publicizeréfgistration provision and to register



injured workers. Unfortunately, hundreds of thesekers did not file registrations
before the deadline and are now denied benefits.

The WCA supports an amendment to WCL Section 1&Xtend the deadline to
file WTC-12 registration forms so that those wheatipgated in rescue, recovery and
clean-up operations at the World Trade Center aladed sites can register and preserve
their right to claim workers’ compensation benefits

f. Enacting requlations that prohibit unfetteredss-examination of injured
workers and health care providers in the absencerdfary evidence
submitted by the employer or carrier

The Appellate Division has held that “in the aliseof a viable difference in the
expert opinions expressed in the medical repoagrajudice accrues as a result of the
denial of the right to cross-examine a medical exXpBryan v. Borg-Warner
Automotive 293 A.D.2d 856, 742 N.Y.S.2d 393 (3rd Dept. 208Rkalsq Robideau v.
Van Rensselaer Mands6 A.D.3d 866, 866 N.Y.S.2d 457 (3rd Dept. 2008he reason
that there is no right to cross-examination inahsence of a joined issue is that the
Workers’ Compensation Board has no right to fasfkt®own medical opinion. If there
is only medical opinion in the record, then the Bitmdecision must be in accord with
the substantial evidence. Cerami v. City of RoatreSthool Distrigt82 N.Y.2d 809,
604 N.Y.S.2d 543 (1993); sedsq Findling v. Comm. General Hous&88 A.D.2d 798,
720 N.Y.S.2d 630 (3rd Dept., 2001).

Although the Board has exposure to cases involmedical questions and a
“certain expertise” in such matters, this experiss® be employed in weighing and
balancing evidence with appropriate regard foprtsbative character, not in fashioning
the Board’s own medical opinion.” Doersam v. Osw€go Dep. of Soc. Serysl71
A.D.2d 934, 566 N.Y.S.2d 978 (3rd Dept., 1991); thrui Bell Aerospacel?5 A.D.2d
140, 512 N.Y.S.2d 541 (3rd Dept. 1987). The Boaay mot fashion a medical opinion
of its own._Lincoln v. Con E¢d46 A.D.3d 1176, 848 N.Y.S.2d 418 (3rd Dept., 2007
Sullivan v. Syscp199 A.D.2d 849, 606 N.Y.S.2d 77 (3rd Dept., 19%3)ouse v.
Millshoe, 260 A.D.2d 948, 689 N.Y.S.2d 266 (3rd Dept., 1999

Notwithstanding the law set forth by the AppellBi®ision, the Board has often
concluded that one of its rules, 12 NYCRR Secti0@. B0, requires it to grant requests
for cross-examination even in the absence of cong@adence. This approach
encourages frivolous and dilatory litigation, déteythe payment of benefits to injured
workers and imposing an unnecessary burden ansodbke Board.

The WCA supports an amendment to 12 NYCRR Sectnl® that would
permit the Board to deny a request for cross-exatain where no contrary evidence is
submitted.



. A5923/S4176 — requiring injured workers to ragbto insurance carrier
guestionnaires

A5923/S4176 would provide that an insurance camigst advise an injured
worker when there is a required time frame forwloeker to respond to the carrier’s
communication, and also give notice of any adveosesequence from the failure to
respond. This bill is contrary to existing worleecompensation law and practice, which
is superior to the approach taken by the bill. &2 NYCRR Section 300.23, where
there is a direction for the carrier to continugrpants, the carrier may not unilaterally
suspend absent a hearing.

The WCA believes that injured workers are not regflito respond to insurance
carrier communications and questionnaires. Themmipresent legal authority which
requires an injured worker to do so. The insurarazeer is entitled to receive medical
reports from the doctor, and notification from tti@mant about a return to work. There
is no present circumstance in which the carrierthasight to send an inquiry to the
claimant and then unilaterally suspend paymeritslifes not receive a response in what
it believes is a timely fashion. Any carrier tllad so would be subject to a penalty by
the Workers’ Compensation Board.

The WCA does nasupport A5923/S4176, which would weaken existewgl
protection for injured workers and could be readuthorize predatory insurance carrier
conduct which is presently illegal.

3. MEDICAL CARE AND TREATMENT LEGISLATION

a. A6294/S3746 - the Medical Treatment Guidelinegdctivity Bill.

On December 1, 2010, the Workers’ Compensation Bmaplemented Medical
Treatment Guidelines intended to establish a stanofamedical care in workers’
compensation cases. The Board further statedhiiba¢ Guidelines — which substantially
restricted the availability of pain medication, ploal therapy, and chiropractic treatment
—would be applied to all workers’ compensationrot regardless of the date of
accident. The WCA wrote the Board expressing gcaveern about the retroactive
application of the Guidelines.

As predicted by the WCA, the retroactive applicati@ad the effect of terminating
treatment for thousands of injured workers. In ynastances, the treatment had been
approved or agreed upon years or even decaded@tize implementation of the
Guidelines.

The Medical Treatment Guidelines developed by a Nevk State Insurance

Department Task Force were never intended to bedgp a retroactive fashion, and
the Board’s interpretation and application of thédglines has been an unmitigated
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disaster for injured workers, health care providemsployers, carriers, attorneys, and the
Board’s own staff.

The WCA supports A6294/S3746, which would prohibé& Board from applying
the Medical Treatment Guidelines in a retroactaghfon.

b. A01972/S3056 - expanding the availability of meaticare for
psychological injury and disability by authorizitrgatment by certified
social workers

Injured workers who require psychological or psgtiic care have few available
resources. There is an extremely limited numbgasgthiatrists who are “coded’ by the
Workers’ Compensation Board and who are willingtoept new patients. Factors
which contribute to this situation include inadetguaimbursement for treatment under
the workers’ compensation fee schedule and thedogtroversy rate associated with
claims for mental illness. Although the availalyilof psychiatric care is somewhat
expanded by existing statutory authorization featment by licensed psychologists,
referral from a medical doctor is required for str@atment and the same disincentives
that discourage psychiatrists from participatinghi@ workers’ compensation system
affect psychologists.

Authorizing certified social workers to provideatment in workers’
compensation cases under the same ground rulesréhapplicable to psychologists
would expand the availability of medical care favnkrelated psychological injuries. In
addition, social workers are uniquely suited toradd the secondary consequences of
work-related injury and disability on family dynacsi

The WCA supports A01972/S3746.

C. Withdrawal and re-evaluation of all current M=diTreatment Guidelines
requlations and process.

The Workers’ Compensation Law guarantees injuretkers adequate care and
treatment “for such period as the nature of therinpr the process of recovery may
require.” The regulations and process implemehbtethe Workers’ Compensation
Board have had the effect of denying such caretr@adiment in violation of the law. In
particular, although the Guidelines only addresgeaphase medical treatment, the Board
has misapplied them to palliative care, thus teatig needed medical care for
thousands of workers.

In addition, the process adopted by the Boardésl@emably fraught with
problems and should be abandoned. Under the rstem, doctors and carriers
understood the circumstances in which advanceenrdauthorization was required and
could proceed with relative certainty. The Boamksv process has created substantial
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uncertainty among health care providers as to venethy particular treatment is
authorized and will be paid for by the liable irmuce carrier.

In terms of delivering medical treatment to ingisgorkers in a timely fashion,
the process has failed Rather than expeditingniesat, it has served to delay medical
treatment while health care providers attempt wpkeer a complex set of regulations
and engage in back-and-forth communication withiegs in the absence of any formal
process. In essence, the new process has destheyfaimer authorization process and
replaced it with a void within which most healthre@roviders and carriers are unable to
function.

The WCA calls on the Workers’ Compensation Boardithdraw the Medical
Treatment Guidelines and all related regulatiors@ocess pending further study and
refinement in order to ensure the delivery of adégunedical care to injured workers.

d. Enacting requlations that govern employer amderarelationships with
diagnostic test networks, notice of such relatigpshguality care
standards, and provision of diagnostic test reports

The 2007 amendments to the Workers’ Compensa@wnduthorized employers
and insurance carriers to enter into contracts diglgnostic test networks for the
performance of radiological and other diagnostitsén workers’ compensation cases.
The amendments were intended to provide cost savingmployers and carriers while
preserving quality of care for injured workers.

Four years of experience under the statutory aments has highlighted the need
for additional regulation under the statute. Ameoltiger matters, provision must be made
for (1) notice of the required use of the emplayecarrier’'s network to the injured
worker and the treating physician(s); (2) proxinofythe test facility to the injured
worker’s residence; (3) provision of reports arioch$i to the injured worker and the
treating doctor; (4) quality standards; and (Sh§land public disclosure of contracts
between employers, carriers, and diagnostic teditias.

The WCA calls on the Workers’ Compensation Boargromulgate and issue for

public comment regulations related to employer eartier diagnostic test networks.

e. Enacting requlations that govern the Board'safismpartial specialists,
guaranteeing the impartiality of such specialisid providing oversight.

The Workers’ Compensation Law authorizes the Wiatk@ompensation Board
to utilize impartial specialists in cases involvipgestions of diagnosis or causal
relationship. The Board’s use of such speciailsstsowever, wholly unregulated. This
has called into question the impartiality and dicdtions of physicians selected by the
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Board to serve as impartial specialists, underngitine confidence of the parties in the
system.

This oversight should be remedied with regulatiaddressing, among other
items, (1) the circumstances in which impartialcsglest examinations are appropriate;
(2) the circumstances in which the authority t@dirsuch examination may rest with a
WCL Judge or with the Board; (3) qualificationssirve as an impartial specialist and
periodic re-certification of same; (4) the mechanfsr a party to object to the direction
for an impartial specialist examination or the dfictions or appointment of a particular
impartial specialist; (5) the conduct of imparsgkcialist examinations; (6) filing and
service of impartial specialist reports; (7) cressmination of impartial specialists.

The WCA calls on the Workers’ Compensation Boardramulgate and issue for
public comment regulations related to the use @fartial specialists.
4. RESTORATION OF BASIC PRINCIPLES LEGISLATION

a. A00186 - a cost-of-living adjustment for permathetotally disabled
workers and dependents in death cases

Unlike Social Security Disability benefits, workecompensation benefits do not
rise as the cost of living rises over time. Woskeho were injured years ago are still
receiving the benefit rates in effect at the timhéheir accidents - in some cases less than
$150 per week. These workers include the mosbsdsi injured, who have been found
permanently totally disabled, and the survivinguges and children of workers who
were killed on the job.

A00186 would provide a cost of living adjustment fl;ose who are most in need
— workers who are permanently totally disabled treddependents of those who died on
the job. This much-needed adjustment would furtherasic purpose of the Workers’
Compensation Law, which is to provide economic supiw injured workers and their
dependents.

The WCA supports A00186.

b. Amending WCL Sections 15(3)(w) and 15(6) to hamime the effective
dates of the caps on permanent partial disabiétyelits and increased
benefit rates

The 2007 amendments to the Workers’ Compensatianitrgposed time
limitations, or caps, on permanent partial disgbbienefits for workers injured on or
after March 13, 2007. That same legislation inseelthe maximum weekly benefit rate
for workers injured on or after July 1, 2007.
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It is fundamentally unfair for workers who wereurgd between March 13, 2007
and July 1, 2007 to be subject to the permanemiapdisability “caps” while being
denied the benefit of increased maximum weeklystafehe basic compromise of the
2007 legislation was a trade — increased weeklyimax rates for time limits on
permanent partial disability benefits. The workels fall in the “gap” between March
13, 2007 and July 1, 2007 are victimized by sufigill of the considerable downside of
that trade, while reaping none of the benefits.

The WCA supports amending the 2007 legislation &ierthe permanent partial

disability caps effective for accidents occurringar after July 1, 2007, which is the
same date as the increased maximum rates becasotvelf

C. Amending WCL Section 15(6) to index the minimbenefit rate

The 2007 amendments to the Workers’ Compensation“irelexed” the
maximum weekly workers’ compensation rate for aeotd occurring on or after July 1,
2010. As aresult of the indexing provision, thexmmum weekly benefit rate for
accidents occurring between July 1, 2010 and JOn2@L1 is now $739.83, compared to
$400 for accidents occurring prior to July 1, 2007.

While the 2007 legislation did raise the minimumekly benefit from $40 per
week to $100 per week, it did not index the minimate as it did the maximum rate.
The minimum rate is crucial to tens of thousand®wfwage workers. Just as the
maximum weekly benefit rate was indexed to preueindm falling into economic
irrelevance (as occurred when it was not raisech 1892 — 2007), the minimum weekly
benefit should also be indexed.

The WCA supports amending the Workers’ Compensataw to provide that
the minimum weekly benefit shall be 25% of the maxmn weekly benefit beginning
July 1, 2010, the effective date of indexing fag thaximum weekly benefit.

d. Amending WCL Section 16(4)(b) to increase noeshelency awards to
$100,000 and indexing same

Workers’ Compensation Law Section 16(4)(b) proviftesan award of $50,000
payable to a workers’ parents or estate in casem{-related death where there is no
surviving spouse or other dependents. This prowigias added to the law in 1990, and
has remained unchanged since that time. In tleeinmtthe maximum weekly workers’
compensation benefit rate has nearly doubled.

It is plainly inequitable for the award in a deatise to remain unchanged for

over twenty years. This award should be increasedcordance with the increase in
other workers’ compensation benefit rates, and Ishioe similarly indexed.
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The WCA supports an amendment to WCL Section 16)4h@at would increase
the “no dependency” death case award to $100,08(nalex that award in future years.

e. Amending WCL Section 15(6)(a)(4) to prohibitwetion in the state
average weekly wage for purposes of the Workersh@msation Law

The 2007 amendments to the Workers’ Compensatentled the statutory
maximum benefit rate to the state average weekbjewaVnhile this indexing achieved
the salutary result of providing for automatic e@&ses in the statutory maximum rate
without the need for further legislative reviewlgaves open for the potential reduction
of the statutory maximum rate from one year torteet depending on the calculation of
the state average weekly wage.

The maximum workers’ compensation benefit raterfea®r been reduced from
one year to the next in nearly a century of workesspensation practice in this State.
It was not the intent of the Legislature in enagtine 2007 amendments to permit for a
reduction in weekly workers’ compensation benefitsthe contrary the intent was to
enact an increased weekly benefit in exchange lionitation of permanent partial
disability benefits.

The WCA supports an amendment to WCL Section 1&)@)) that would
provide that any calculation of the state averagekly wage that results in a lower
figure than the year prior shall be deemed to hmkim the previous year, thus
preventing a reduction in the maximum weekly berrate from one year to the next.

f. Amending WCL Section 204 to increase the maxmrate for NYS
Disability Benefits from $170 per week to $500 perek

Although the maximum weekly workers’ compensatienefit rate has been
adjusted periodically over the past quarter centilmgy maximum benefit rate for New
York State Disability Benefits has remained uncleghgt only $170 per week. New
York workers who are disabled for non-occupatiarzalses, and those whose workers’
compensation claims are contested, depend on NelvState Disability Benefits for
income support during periods of temporary disapili

The current Disability Benefits rate is less tihaff the unemployment insurance
benefit rate and less than one-third of the maximorkers’ compensation benefit rate,
and is inadequate to support a disabled worker avpoverty level.

The WCA supports an amendment to WCL Section 80ddrease the maximum
New York State Disability Benefit rate to $500 pezek.

15



a. Amending the VAWBL and VFBL Sections 8 throughtd increase the
rates for Volunteer Firefighter Benefit Law claitescorrespond to the
maximum workers’ compensation benefit rate, asxade

Although the 2007 amendments to the Workers’ Coreatton Law increased the
maximum workers’ compensation benefit rates forfitst time in 15 years, the
Legislature neglected to enact a correspondingas® in the benefit rates for volunteer
firefighters covered by the Volunteer Firefightezrigfit Law and volunteer ambulance
workers covered under the Volunteer Ambulance WsrBenefit Law. Benefit rates
and certain other provisions in the Volunteer Fgtaeier Benefit Law and Volunteer
Ambulance Worker Benefit Law have historically beawn from corresponding
provisions in the Workers’ Compensation Law, arel\ftorkers’ Compensation Board
administers claims brought under the VFBL and tA&\XBL.

Just as the $400 maximum weekly benefit rate waddquate to compensate
workers for wage loss due to on-the-job injurysiinadequate to compensable volunteer
firefighters and ambulance workers who suffer lafietuty injuries and are disabled from
their occupation.

The WCA supports amendments to the VFBL and VAWB4t would increase
the maximum weekly benefit rates under these sstiot mirror the Workers’
Compensation Law, and to proportionally increagertites for partial loss of wage
earning capacity.

h. Amending WCL Section 27 to include self-insuesdployers and the
State Insurance Fund in addition to private insceagarriers

Prior to the 2007 amendments to the Workers’ Corsgkon Law, private
insurers were required to deposit the present w@itiee future liability for indemnity
payments into the Aggregate Trust Fund in caseleath and permanent total disability,
while the Board retained discretion to require sdeposits in cases of permanent partial
disability.

In order to encourage the settlement of permapential disability claims, the
2007 amendments made Aggregate Trust Fund depaaitdatory for permanent partial
disability claims involving private insurers. Thmendments excluded, however, the
State Insurance Fund and self-insured employers.

The exclusion of the State Insurance Fund andrsglired employers is contrary
to the underlying legislative intent to encouragtlement of claims, particularly with
regard to many self-insured employers which retosgppropriate funds for the
settlement of claims, instead extending their fitiedility years into the future.
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The WCA supports an amendment to WCL Section a¥wlould mandate
deposits to the Aggregate Trust Fund in all cas@gionanent partial disability,
regardless of the identity of the responsible payor

i Amending WCL Section 29 to provide employers aadiers with a lien
on the portion of third-party recoveries correspngdo workers’
compensation benefits

Workers’ Compensation Law Section 29 provides eygis and carriers with a
lien on the proceeds of any third-party action lgidiby the injured worker. This
provision is intended to preclude a “double recgVey the injured worker. In its
present form, however, the courts have interpriétedtatute to grant the compensation
carrier a lien for wage loss and medical expensés ggainst “any” recovery obtained by
the injured worker, regardless of its characteom@ensation payments for wage loss
and medical expenses become liens on personay irgaoveries for pain and suffering.

Rather than preventing “double recoveries” byreguworkers, this interpretation
provides a windfall to employers and carriers.miany instances, the entirety of the
worker’s personal injury recovery goes to satisy €mployer or carrier’s lien and credit,
leaving the worker with no benefit from his or Ipersonal injury suit and no
compensation for pain and suffering.

The WCA supports an amendment to WCL Section a8wiould provide
employers and carriers with a lien and credit @ngbrtion of third-party recoveries that
corresponds to the workers’ compensation bendfiswere paid, but not on the portions
of third-party recoveries that do not correspond/twkers’ compensation benefits.

i Adopting regulations governing “independent noadlexaminations,”
delineating permissible relationships between na&dicnsultants, IME
vendors, and carriers, establishing data traclandghfe reports of such
physicians, and strengthening and clarifying emgstiegulations regarding
IME examinations and reports

The use by employers and insurance carriers oefieddent medical
examinations” is pervasive in the workers’ compénsasystem. Reports resulting from
these examinations are used to reduce and dengahadid indemnity benefits to injured
workers.

The IME process has historically been the soufcaibstantial abuse by
employers and insurance carriers. In 2000, thekérer Compensation Law was
amended in an effort to remedy that abuse, andMibikers’ Compensation Board
subsequently issued regulations in furtheranceestatutory amendment. Although the
statute and existing regulations have been beanégftbie use of “IME vendors” continues
to result in the submission of inaccurate and songst fraudulent IME reports.
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Among other matters, provision must be made toessd(1) relationships
between insurers and IME companies; (2) disclostiseich relationships; (3)
relationships between IME companies and IMEs; {@ldsure of such relationships; (5)
permissible fees for the conduct of independentica¢edxaminations; (6) restriction of
the application of the regulations to employer eadier consultants; (7) data collection
regarding the outcome of IME examinations by IMEEI company, and carrier; (8)
service and filing of IME reports.

The WCA calls on the Workers’ Compensation Boargromulgate and issue for
public comment regulations related to the cond@ictdependent medical examinations.
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